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IN THE SUPREME COURT OF THE STATE OF UTAH 




ELLIOT J. ANDERSON and 
MARY CHRISTINE ANDERSON, 
Defendants and 
Respondents. 
BRIEF IN OPPOSITION TO 
PETITION FOR REHEARING 
No. 16923 
Plaintiff has filed a Petition for Rehearing, alleging 
that the standards for a rehearing established by this court in 
Cummings v. Nielson, 42 Utah 157, 129 P. 619 (1919), have been 
met. Petitioner claims that the Court's original decision in 
this case creates a serious inconsistency between the obligations 
of counsel and the trial court in supervision and control of a 
jury verdict. Plaintiff misconstrues the decision of this Court. 
The Court did not, as plaintiff claims, hold that counsel have 
sole responsibility for supervising the return of the jury ver-
diet but rather that they must make timely objection if this is 
not done by the court. 
The plaintiff claims that the majority opinion states 
that plaintiff's counsel waived the clearly erroneous form of the 
verdict since counsel did not request to see the verdict form 
until after the jury had been excused. This statement by the 
plaintiff recognizes the basis upon which this Court made its 
decision. The majority opinion contained six very important 
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words which serve to prevent the parade of horrors set forth in 
the plaintiff's Petition for Rehearing. This Court said: 
On the facts of this case, by failing to 
request court permission to examine the 
verdict plaintiff has waived any objec-
tion to the form of the verdict. 
(emphasis added) 
The facts of the case as shown by the transcript, and 
reflected in this Court's opinion, are that the Judge caught an 
error in the verdict and called the counsel to the bench for an 
off-the-record conference. He then pointed the error out to the 
jury and instructed them that they could not find special damages 
without a finding of general damages. It was with these facts in 
mind that this Court found that plaintiff's counsel had a respon-
sibility to object or at least to ask to see the verdict form. 
The majority opinion recognized that plaintiff's counsel had a 
clear indication that a problem existed with the verdict when the 
Judge sent the jury back to reconsider the verdict. The 
majority does not place the responsibility of con~rolling and 
instructing the jury solely on counsel, as the plaintiff claims. 
The opinion merely recognizes that counsel have the respon-
sibility to object or point out errors when they are aware of 
them, or should be aware of them, and that the facts of this case 
show that plaintiff failed to do this. Langton v. International 
Transport, Inc., 491 P.2d 1211 (1971), and Cohn v. J. c. Penney 
Co., Inc., 537 P.2d 306 .(1975), cited by the court in its opi-
nion, are directly on point. It was obvious to plaintiff's coun-
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sel in this case that the damages awarded by the jury were con-
siderably less than those claimed by the plaintiff. This in 
itself served to put plaintiff on notice that there may have been 
a problem with the verdict. As in Langton and Cohn, it could 
also serve to give notice to the plaintiff's counsel that the 
jury was not particularly s~pathetic with the plaintiff's cause 
and that a new jury may be preferred. The reasoning in Lanston 
and Cohn is clearly applicable here. The plaintiff should not 
allowed to reserve objections until after the jury has been 
excused and then ask for a new trial, including a new, perhaps 
more sympathetic, jury. 
be 
The majority opinion merely recognizes the obligation of 
counsel to timely object to any error. In the "extreme example" 
provided by plaintiff on page 6 of her Petition, it is clear that 
the objection would be timely only when the plaintiff became 
aware of the problem in the verdict. This Court's decision was 
clearly limited to the facts of this case and recognized that 
the problem with the verdict was or should have been clear to 
plaintiff's counsel at the time the verdict was returned and that 
by failing to object at that time, the plaintiff has waived the 
right to claim error. 
For this reason, respondent respectfully submits that 
the plaintiff's Petition for Rehearing should be denied at this 
time. 
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1981. 
Respectfully submitted this ~ day of September, 
Philip R Fishler 
Attorneys 6r Defendants and 
Respondent 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the 
foregoing Objection was mailed, postage prepafd, to Max D. 
Wheeler, Attorneys for Plaintiff and Appellant, P. o. Box 3000, 
Salt Lake City, Utah 84110, and to Craig s. Cook, Attorney for 
Plaintiff and Appellant, 3645 East 3100 South, Salt Lake City, 
_Utah 84109 this..:!:}.__ day of September, 1981. 
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